NPO Legal Issues
Keeping an eye on nonnon-profit laws

Volume 11:

March/April 2011

NPOS AS SUPPLIERS AND CONSUMERS
By Ricardo Wyngaard

ABOUT NPO LEGAL
ISSUES:
This is an electronic newsletter
published by:
RICARDO WYNGAARD ATTORNEYS
which is aimed at updating the
non-profit sector on relevant legal
issues.

IN THIS EDITION:
• NPOs as Suppliers and
Consumers
By: Ricardo Wyngaard

RICARDO WYNGAARD ATTORNEYS is
a law practice that specialises in
rendering advice and assistance
on non-profit law and
governance.

SUBSCRIBE:
To subscribe free of charge send
an email with NEWSLETTER
typed in the subject-line to:
meagon@nonprofitlawyer.co.za

DETAILS:
Postal:
Postal
P.O. Box 214, Eerste River, 7103

Physical:
Physical
2137, Somerset Links, Reese Road,
Somerset West, 7130
Tel: +27 21 852 7800
Fax: +27 86 538 8435

ricardo@nonprofitlawyer.co.za

www.nonprofitlawyer.co.za

The Consumer Protection Act of 2008 (the Act) came into operation on 01
April 2011 and holds significant implications for non-profit organisations
(NPOs) in South Africa. This article focuses on some of the practical
implications of the Act on NPOs - to the extent that they fall within the
definitions of consumer and supplier in terms of the Act.

NPOs as suppliers
A number of NPOs carry on business activities through the marketing of goods
and services and would fall within the Act’s definition of a supplier, being; ‘a
person who promotes, supplies or offers to supply any service. A service includes,
for example, the provision of any education, information, or advice. NPOs that
carry on business activities should, amongst other, take the following into
account:
 Business names – No NPO must, in terms of the Act, carry on business,
advertise, promote, offer to supply or supply goods or services or enter into
an agreement with a consumer, unless its name is registered in terms of
the Act or any other public regulation. This means that the practice of
‘trading under an unregistered name, is outlawed in terms of the Act.
However, Minister Rob Davies must first publish a six month notice before
this requirement takes effect.
 Unfair, unreasonable or unjust contracts – NPOs must ensure that
agreements entered into with consumers are compliant with the Act. NPOs
must not enter into contracts with consumers that are unfair, unreasonable
or unjust. Contracts that are, for example, excessively one-sided in favour of
the NPO, are considered unfair, unreasonable or unjust. NPOs must also
draw a consumer’s attention to any clause in an agreement that limits the
liability of the NPO, or impose an obligation on the consumer to indemnify the
NPO.
 Prohibited agreements – NPOs must not enter into agreements that limit
or exempt them for any loss because of the gross negligence of the NPO, or
any person acting for the NPO.
 Consumer’s right to demand quality service – Consumers have the right to
timely performance and completion of services. The services should be
performed in a manner and with the quality that persons are generally
entitled to expect. This would include NPO membership agreements.
 Implied warranty of quality – Goods being supplied to consumers must
comply with the standards listed in the Act. The standards include; good
quality, good working order, free of defects, useable and durable for a
reasonable period of time having regard to its use and surrounding
circumstances. Goods failing these standards can be returned by the
consumer without penalty to the NPO within six months of delivery for repair,
replacement or refund.
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 Direct Marketing – NPOs, when approaching someone in person, by mail or electronic
communication to request them to make a donation, will have to adhere to the onerous direct
marketing provisions. This applies irrespective whether NPOs are carrying on trading activities. See
article written by Peter Hendricks –NPO Legal Issues: Volume 10.
 Intermediaries – Agents, who are selling services or products on behalf of NPOs to persons, will have
to disclose to them prescribed information. This include, in terms of the draft regulations, the
intermediary fee and the basis for calculating it.
 Membership fees – Membership fees paid by members to NPOs remain the property of the member
until the NPO makes a charge against it in line with the Act. NPOs may make such charges once a
month – in advance and on the pro-rata portion of the amount. NPOs must not treat membership
fees as their own property and are liable for any loss resulting from a failure to do so.
 Membership renewals - The Act regards the supply of any goods or services by a NPO in the ordinary
course of business to any of its members in exchange for membership, as a consumer transaction,
even if no membership fee is involved. By implication, this means that NPO membership
arrangements, involving individuals, may be subject to the maximum period prescribed by the
Minister.
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Important Note: The information contained in this newsletter is general in nature and should not be
interpreted or relied upon as legal advice. The information may not be applicable to specific
circumstances. Professional assistance should be obtained before acting on any of the information
provided in this newsletter.

